KECN-Further submission on costs-Communication 45

Introduction

1.When KECN submitted its communication to the ACCC on 15th January 2010 and 10th September 2010, the findings and recommendations resulting from communications ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008/33 had not been handed down to the UK Government. The draft findings and recommendations concerning these communications were finalised and adopted by the ACCC at its 29th meeting between September 21st- 24th 2010.  

2.The ACCC sent a letter dated 7th January 2011 to the Government requesting information on the UK’s progress in implementing the ACCC’s recommendations from the 29th meeting. The Government has now set out how it intends to implement the ACCC’s recommendations in a letter dated 15 February 2011[Exhibit 1]. 

3.KECN does not accept that the Government has adequately responded to the recommendations from the ACCC in the letter dated 15 February 2011. It has not properly reviewed its system for allocating costs in environmental cases within the scope of the Convention because its proposed codification of PCO case law and other changes to Civil Procedural Rules will not overcome the problems identified in paragraphs 128-136 of the ACCC adopted findings (dated 24 September 2010 regarding communication 33). Furthermore, it is unlikely that the proposed framework will be sufficiently clear or transparent for potential claimants.  

4.As a result, KECN believes that access to environmental justice will remain prohibitively expensive and uncertain for most in the UK. KECN therefore request that an oral hearing be held into the matter to include KECN participation possibly along with communicants from communications 27, 33, the intervener CAJE and the Party concerned before the ACCC.  KECN will set out its reasons below as to why this course of action is deemed necessary;

The Government’s proposed solutions-Proposal to codify the case law on PCOs

5. KECN does not understand how the codification of the case law on PCOs will add clarity and transparency to the law and put the UK’s compliance with the Convention beyond doubt. The case law on PCOs is problematic because there are two different approaches to granting PCOs as a result of the decision in Garner.
This two-pronged approach is apparently to be retained. This would mean that when a case concerns European law which has incorporated parts of the Aarhus Convention rules ( such as which applied to Garner),  there will be one set of rules. This rule according to the Government will be that the ‘court will make a PCO if it is satisfied that the costs would be otherwise be prohibitively expensive’ but for the majority of the other cases environmental or not, there will other more difficult Corner House
 rules to overcome. Corner house was not an environmental case and had nothing to do with the Aarhus Convention. The case law that modifies the Corner House rules have little to do with the UK’s compliance with the Aarhus Convention or with giving environmental public interest cases special cost considerations. To retain the two-pronged approach is contrary to the recommendation from the ACCC  findings (33) which says at paragraph 130 that all cases within the scope of the article 9 of the Convention should be accorded the standards set by the Convention (KECN emphasis). Therefore, codification of the existing case law on PCOs will clearly not comply with article 9 of the Convention or with the ACCC recommendation.

There will not be more clarity or transparency by codification-judicial discretion

6.KECN does not understand how the proposed codification of the PCO case law will bring more clarity or transparency to the law when the underlying and key factor to granting a PCO depends on judicial discretion. What one judge might determine as raising issues that are in the general public interest (one of the Corner House tests), another one might not. Whilst one judge might find that pursuing a case for one applicant would be prohibitively expensive, another might not under the Garner test. This leads on to the further point that there is no existence of a clear rule that prevents prohibitively expensive procedures. This is what is required according to the recommendations from the ACCC.

7. The Update Report of the Working Group on Access to Environmental Justice (Sullivan II, published in August 2010) also explicitly rejected improvements to the PCO system made in its first Report on the basis that it had subsequently been confirmed that judicial discretion will not satisfy the European Court of Justice as to compliance with Aarhus (judgment in Commission v Ireland, case C-427/07).  In his Foreword, Lord Justice Sullivan states:

“If the Compliance Committee adheres to its draft findings, it is obvious that tinkering with the Protective Costs Order regime will not be sufficient to address prohibitive costs and secure compliance with Aarhus. A radical change in the Civil Procedure Rules is required, one which recognises the public interest nature of environmental claims. The new Rules must also recognise the need for legal certainty. The broader the ambit of judicial discretion under any new Rules, the less likely it is that they will be Aarhus compliant.”
The cap of £25,000 is prohibitively expensive in itself and is not a rule that prevents prohibitively expensive procedures  

8. The ACCC has no difficulty with the Costs follow the event rule providing that there is a clear rule that prevents prohibitively expensive procedures. There isn’t one put forward by the Government. The £25,000 automatic cap suggested by the Government can only be granted to individuals after satisfying either the Garner or  the Corner House discretionary rules. Judicial discretion is not a rule that prevents prohibitively expensive procedures because it is too subjective under Garner and generally irrelevant under Corner House.  Secondly, £25,000 is a considerable sum. It is a prohibitively expensive sum. Most ordinary members of the public wouldn’t contemplate legal proceedings with such a risk. KECN wouldn’t or would its members. Most ordinary people do not have £25,000 to hand or can afford the risk of owing such a sum.

9.KECN suggest that the solution is found in the case of Garner where the PCO was set at £5,000. This is by far a more reasonable figure and one that was arrived at using an objective test. KECN believes this to be in line with Aarhus Convention. £5,000 is still a considerable sum for the average individual but less likely to deter access to environmental justice.

10. KECN suggest that there be an automatic PCO cap of £5,000 applied to all cases brought by individuals or individuals representing groups that fall to be considered under article 9 of the Convention. The test should not be whether the judge thinks something is prohibitively expensive nor whether the case passes the Corner House tests, the test should comprise of one simple question: Does this case fall under Article 9 of the Aarhus Convention? If so, an automatic PCO of £5,000 should be applied unless the applicant applies for a lower cap. A lower cap would require evidence of means.

The different tests applied to individuals, individuals representing groups and NGOs.

11.The difference made by the Government between individuals and individuals representing groups and others such as NGOs is not Aarhus compliant. Article 2 of the Aarhus Convention defines the public as follows: “The public” means one or more natural or legal persons, and, in accordance with national legislation or practice, their associations, organizations or groups; Therefore, “The Public” in all its forms and guises as defined by the Convention should be able to get a PCO as long as the issue at stake falls under article 9 of the Convention. 

12. Furthermore, “The Public” should automatically be granted a capped PCO at an amount that can be ascertained prior to the commencement of proceedings. This would provide legal certainty. An automatic cap PCO of a specific sum should apply to all cases that fall under Article 9 of the Convention. The difference would be in the level of the cap. For example, £20,000 might be a suitable automatic cap for a NGO unless the NGO seeks a smaller cap in which case it would need to disclose its means. There is evidence from the Environmental Law Foundation that the UK costs regime deter NGOs and other bodies from pursuing legal remedies for meritorious cases. 

Procedural aspects of applying for a PCO

13. KECN accepts that costs for applying for a PCO on grounds below the automatic cap(s) should be limited to a sum but one less than £500. It should either be 0 or a small token sum. Applicants should not be financially penalised for seeking a PCO because this will also deter access to justice. The same low cost should also be applied to any challenge to the making of a PCO or on the terms sought. KECN does not accept that there should be any further costs awarded if there is an oral hearing. In judicial review permission oral hearings, the rule is that “a defendant who attends and successfully resists the grant of permission at a renewal hearing should not generally recover from the claimant his costs of and occasioned by doing so.”
   There does not appear to be any good reason as to why the Mount Cook rule does not apply in this situation. KECN believes that the requirement of paying £500 for a PCO application and more for an oral hearing would deter access to environmental justice because £500+ is a significant sum to risk just to get the possibility of a lower capped PCO. The additional possibility of paying the costs of an oral hearing will further deter access to justice. The respondent would often have nothing to lose by asking for an oral hearing thus encouraging satellite PCO litigation.

Cross caps will be permitted 

14.By allowing the procedure of cross capping, the UK will be in breach of the Aarhus Convention by encouraging inequality of arms between the parties. To quote from Appendix 3, paragraph 6 of the Report of the Working Group on Access to Environmental Justice (Sullivan 1 published May 2008).‘There is a fundamental difference in the ways in which the burdens of costs caps fall on the claimant and defendant. The PCO limiting the defendant’s costs recovery is paid for by the defendant public body itself (in the same way as if the claimant were legally aided). There is no impact on the fees paid to the defendant’s lawyers. Any cap on the claimant’s costs is almost inevitably paid for by reducing the fees recovered by the claimant’s lawyers. In effect, claimants’ lawyers are bearing the burden of subsidizing the provision of access to justice for their clients. The ACCC finds that where costs are concerned, the equality of arms between parties to a case should be secured, entailing that claimants should in practice not have to rely on pro bono or junior legal counsel’. KECN seconds the above expressed concerns. 

Conclusion

16. For all of the above reasons, KECN does not accept that the Government’s Proposals are Aarhus compliant. Access to environmental justice will continue to be denied to many if the Government proceeds as it says it will. In these circumstances, KECN respectfully ask that the committee hold a hearing into costs so that the issues can be aired in light of the Government’s proposals.
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